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- BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal %
of ;
ANDREWS MOTOR CAR COMPANY )

Appear ances:

For Appel | ant: John J. Georgeson, Certified Public
Account ant

For Respondent: Burl D. Lack, Chief Counsel;
Hebard P. Smth, Associate Councel

OP1 N1 ON

Thi s apgeal is made pursuant to Section 25667 of the
Revenue and Taxation Code (formerly Section 25 of the Bank
and Corporation Franchise Tax Act) from the action of the
Franchi se Tax Board on the protest of Andrews Mtor Car
Conpany to groposed assessments of additional tax in the
amount” of $317.32 for each of the taxable years ended June
30, 1948, and June 30, 1949, income year énded June 30, 1948.

ApPeIIant was incorporated under the |aws. of C?Iiforn'a
on April 14, 1947. On April 24, 1947, it acquired for cas
from the stockholders of the Hollywood Lincoln-Mrcury Com
pany, a corporation enga?ed in the business of selling and
servicing autonobiles, “all of the outstanding stock of that
conpany. On May 1, 1947, all of the assets of Hollywood
were transferred to Ap%ellant and thereafter Appellant con-
tinued to operate the business previously conducted q¥ t hat
conpany.  Hol | ywood was dissolved on May 12, 1947. e
assets acquired by Appellant and their value on Hollywood's
books were as fol [ ows:

Cash o $105,966.41
Bonds and securities 60,376.84
Accounts receivable |ess reserve 12,303,07
| nventories 58,322,66
Eg¥ed agse%s | ess reserves 1%;238.82
erred charges ' .

~ Total- $253,447.61

Less liabilities and reserves 88,815.04

Net book val ue $16L,632.57

-292~



Appel | ant paid $263,982.57 for the total outstandin%
sqares of Hol | ywood, or $99,350.00 in excess of the net Dook
val ue.

~Included in the above-listed assets were 100 shares of
Boeing Aircraft Conpany, 100 shares of Canadian Pacific Rail-
road Conpany, and 200 shares of Pure O Conpany. These
securities had a cost basis to Hollywood of §15,376.84, and a
fair market value as of May 1, 1947, "the date of acquisition
by Agpellant, of $7,862.50, Appellant sold these securities
for & 2R7.50 on February 15, 1948, Using a basis of ‘
$l5,37é,8h, the basis to Hol 'ywad.Appellant reported a loss
after deducting the expense of sale of $7,102.28. The Fran-
chise Tax Board, using a basis of $7,862.,50, the fair market
val ue on the date of acquisition by Appellant, determned a
gain of $412.06, This adjustment;” together wth other adjust-
ments not in issue in this appeal, resulted in a deficiency
assessment of $317.32 for the taxable year ended June 30,1948,

The Franchise Tax Board proposed a simlar def|C|encK
assessnment for the taxable year ended June 30, 1949, on the
ground that Appellant was subject to tax as a conmencin
corEoratlon and under the provisions of Section 13(c) of the
Bank and Corporation Franchise Tax Act Appellant's net in-
come for the income year ended June 30, 1948, was the basis
of its tax for that taxable year and also for the taxable
ear ended June 30, 1949. appellant contends that it began
to do business pursuant to a reorganization, and as provided
| q_Sectlon lB(g?, IS not to be -taxed as a commencing corpo-
ration.

~ The first issue for our decision concerns the proper

basis to be used in determning the gain or |loss on the sale
of the securities. Appellant contends that the securities
were acquired from Hollywood pursuant to a reorganization as
defined in Section 20(g¥?i) and that under the provisions of
Section 21(a)(5)(B), they retained the sane basis as in the
hands of the transferor. Al t hough not referred to by A§pel-
| ant, we have-also given consideration to Sections 20(b ) 6)
and 21(a)(12), which, in part, read as follows:

Sec. 20(b) (6) No gain or loss shall be
recogni zed upon the receipt by a corporation
of property distributed in conplete |iquida-
tion of another corporation.

Sec. 21.(a) The basis of property shall
be the cost of such property; except that:

(12) If the property was received by a
corporation upon a distribution in conplete
| i quidation of another corporation wthin
the nmeaning of Section 20(b)g6), then the
basis shall" be the same as 1t would be in
the hands of the transferor.
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The only theory wupom which Appellant's position may be
supported is that the acquisition of Hollywood's Stock and
the subsequent |iquidation of that corporation constituted
separate transactions. The facts show clearly, however
that the acquisition of the Hollywood stock and the |iquida-
tion of that corporation were but closely related steps of =
single transaction. In such a situation"we feel conpelled to
follow the United States courts which, in applying simlar
Federal statutes, have adopted the view that substance not
formcontrols tax liability and have held that such a trans-
action is a purchase of property and not a reorganization.
Conmi ssioner v, Ashland O 1& Réfining Co., 99 Fed. 2d 588;
Prairie O0il and Gas Co. v. Mtter, 66 Fed, 2d 309; Kimbell-
Dlanond MTTing Co., 14 T.C, 74, affirmed 187 Fed. 2d 718,
certiorari denred 342 U S. 827. W conclude, accordingly,

~ that the basis of the stocks for determning gain or loss Is
the cost to Appellant.

Appel | ant asserts that no part of a |unp sum purchase
price may be attributed to good will in the caseof _a fran-
chi sed autonobile agency; citing Floyd D. Akers, 6 T.C. 693
It contends, accordingly, that Tf the transaction in question
did not constitute a reorganization the cost of the securities
was book value increased by a proportionate share of the
$99,?50 excess paid by Appellant over book value of all the
assets.

Appel l ant has not cited, and our own research has not
di sclosed, any authority to support the view that securities
havi ng an.ind|sputable day to day market value are subject
to apportionnent of a lunp sum purchase price paid for mxed
assets of a business. To the contrary, assets having a
readily realizable cash value are to be allocated a cost
basis equal to that value, rather than a pro-rataHgort|on of
the lunp sum purchase price. American Fork and Hoe Company,
T.C.M. Dec., cket 108334, entered Septenber 22, 1943;
L' M Gaves, T.C M Dec., Docket 28049, entered May 14, 1952
Garn King Manufacturing Co. v. Comm ssioner, 14 B.T.a. 793;
Apex Brew ng Co., Inc. v, Conm ssioner, 40 B.T.A. 1110.

The securities here in question were readily convertible
to cash in an ascertainable anount and_represented no nnﬁe
than an investnent of surplus funds. To hol'd, under suc
ci rcunstances, that any anount in excess of the nmarket val ue
of the securities should be allocated as their cost would be
both unrealistic and contrary to the weight of authority.
Accordin?ly, we conclude that the cost basis of the securi-
ties in the hands of Appellant was their market value at the
date of acquisition.

_ The remaining question for determnation in this appea
is whether Appellant is taxable under Section 13(c) as a
conmencing corporation, or under Sections 13(g) “and 13(h) as

a corporation beginning business pursuant to a reorganization
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Under t he provisions of Section 13(c) a corporation comrenc-
ing to do business in this State is required to pay a tax
for the first year it comences tP do bUSJneés nmeasur ed b¥
the income of fhat year. It Is also required to pay a ta
for the second tax year based upon its income for the first
year, If the first “ear Is for a period of twelve nonths.
Under Sections 13(g3 and 13(h) a corporation which begins to
do business in this State Pursuant to a reorgani zation, as
defined by Section 13(j), s not taxed as a tonmencing
corporati on.

is we have hereinbefore stated, we are of the opinion
that the liquidation of Hollywood was but one step in a plan
to ﬁ_urchase the assets of that corporation, and was notr
within the statutory definition of a reorganization. he
case of San Joaquin G nning Conpany V. _McColgan, 20 Cal . <d

254, cited by Appellant does no}1 reguwe.a | fTerent cogcl us-
ion than we have reached. [In that decision the court adopted

a liberal construction of the term '"reorganization™ to in-
clude any transaction which does not effrﬁct a subst.antlﬁl
change in the continuity of interest. e transaction here
in question, however, resulted in a conplete transfer of
ownership of the assets of Hollywood.

Pursuant to the views expressed in the opinion of the

Board on file in this proceeding, and good cause appearing
therefor,

I T IS HEREBY ORDERED, ADJUDGED XND DECREED, pursuant to
Section 25667 of the Revenue and Taxation Code, that the act-
lon of the Franchise Tax Board on the protest of Andrews
Motor Car Conpany to proposed assessments of additional

franchise tax in the amount of $317.32 for_ each of the t%x-
abl e years ended June 30, 1948, "and June 30, 1949, be an

the same is hereby affirned.

Done at Sacranento, California, this 19th day of My,
1954, by the State Board of Equalization.

Geo.R._ Reilly , Chai rman
, Menber

Paul R Leake , Menber

Wn G Bonelli , Menber

Robert . Kirkwood _, Member

ATTEST: Dixwell L. Pierce , Secretary
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